Contents

FOTEWORd .......eeveeeneeeeeeeeeeeeeeeereesseeeessseesssssessssssessssessssssesssasessssnssnes X

Introduction: Why Should Directors and Managers

Be Concerned about the Legal Landscape? ..............cocovvuerenuecnnnes xi
Chapter 1: Organizing a Nonprofit ............cocecevcvcevenrcrcrcnnrncccnnnes 1
Patrick K. O’'Hare
First Steps in Forming a Nonprofit Corporation...........c.cc.cc.c.e.... 1
Preparing the Articles of Incorporation ..........c.ccccoceeircinnnn. 1
Creating Bylaws .........ccccociiiiiiiniiniiieneicceenes e 2
Officers: Who Should Be Elected, and How?................cc.......... 3
Delegating to Committees and Managers..............ccccceeverevennnn. 3
Maintaining a Corporation in Good Standing ................cccco.... 4
Entering into CONIaCS ........cccooviiiiiiiiiiiiiiiic i 4
Recent Legal Developments Affecting Nonprofits...........ccocooenee. 5
Are There Other Forms of Nonprofit Organizations? .................... 6
JOINE VENEUTES ... 6
Mergers and Affillations ............cocooeeiiiininiiii 7
Multicorporate SYStEIMS .........ccevuiriiieniiniiiiieienieeeeree e 8
Chapter 2: Tax Considerations for Nonprofits.............cccereeueuenee.. 10
Thomas K. Hyatt
Tax Exemption for Charitable Organizations .............cccccccoceevenie. 11
What Is Our Public Charity Status? .........cc.cocooovveininiinennnne. 12
Tax Exemption for Social Welfare Organizations.................... 13
Can Trade Associations Qualify for Tax Exemption? ............ 14
A Tax on Unrelated INCOME .........cccoeceininiiiiininiiiiiciciccec 14
Tax Deductibility of Donations ............cccceceeveiiiienieneiieieee 16
Complying with Substantiation and Disclosure
ReqUITeMeNnts ...........coooiiiiiiiiiiiiic e 18
State Registration and Disclosure...........cccocoocivininiinincnnnn 19
Public Disclosure of Tax Information ............cccoccooeviniiiiinnnns 19
Sanctions against Private Inurement ..................coccoooiiiniin. 20
Chapter 3: Directors and Officers: On Behalf of the Board ........ 24
Steven R. Smith
Board Members’ Legal Obligations ..........c.cccccooviviiviininicniencnnns 24
The Duty of Due Care .........ccocevveiiiiiiiceceeeeeeee e 24
The Duty of Loyalty ....cccoooiiiiiiiiiice 26
Officers’ DULES ..c..oviiiiiiiiieiieiceieeee e 27
Are They Set in StONe? ........cocovivviiriiiiiiiieeee e 27

© 2005 BoardSource / THE NONPROFIT LEGAL LANDSCAPE / v



What Are Directors Liable FOr? .............cccooviiiiiiiiiiiiiii 28

Indemnification of Directors .........ccccooevieierieiiiieiee e 29
Insurance as ProteCtion ...........cccocveeeiiiiiieiniiieiniicceieee e 29
Chapter 4: Lobbying and Electioneering............cccccocevereecrcnncnnee. 33
David B. Hamilton
Charitable Nonprofits’ Lobbying Activities ...........cccccoocvrviienrnne. 33
Electioneering by Public Charities...........c.ccooiviiiiiiiiiiiicen, 35
What Is Included in the Definition
Of EleCtioneering? ..........ccccuevuiriiiiieiieiiiieeeee e 36
Personal Partisan Activity as an Individual.......................... 37
Lobbying and Electioneering by Noncharitable Nonprofits ........ 38

Chapter 5: Intellectual Property: Trademarks and Copyrights....41
E. Scott Johnson

What Are the Basic CONCEPLS? .....oeviiiiiiiiiiieiieiiecee e 41
Trademarks........cocoociiviiiiiiii 42
What Is a Trademark? ........ccocoviiiiiiiiiiicie e 42
Registering and Protecting a Trademark ............ccccccooceninne, 43
COPYTIZRE o 45
Copyright Registration and Protection............ccccceecvevienienncene 47
Patents ..o 48
Chapter 6: Employment Law ..........ccccccoeeevrnurnernennenncrsenscescncsncenees 52

Pamela J. White
Laws and Regulations That Affect Employment Relationships....53

Fair Labor Standards Act (FLSA) .......ccccoceviviiiininiiiicnn 53
State Wages and Work Hours Laws .........cccceveiniiniinnnennnn. 54
Tax Law oo 54
Benefits of Workers’ Compensation .............cccceeeeereiieieniennns 54
Discrimination in the Workplace ............cccocoviiniininiinn, 55
Title VII of the Civil Rights Act of 1964 (Title VII) .......... 55
Americans with Disabilities Act (ADA) .......cccoccevvvienennne 56
Age Discrimination in Employment Act (ADEA) .............. 57
Section 1981 of the Reconstruction Era Civil Rights
Act of 1866 (Section 1981) .....cccoviviniieiiiiiieeeeeee 57
Enforcement of Antidiscrimination Laws ..........c.ccoceoenee. 58
The Equal Pay Act of 1963 (Equal Pay Act) ........ccecvernenen. 58
Uniformed Services Employment and Reemployment Rights
Act (USERRA) oot 58
Family and Medical Leave Act of 1993 (FMLA) .................... 59

vi / THE NONPROFIT LEGAL LANDSCAPE / © 2005 BoardSource



Health Insurance Portability and Accountability Act

(HIPAA) ettt 60
Common-Law Doctrines Affecting the Employer-Employee
Relationship .......ccocoviiniiniiiiii

Breach of Contract Actions

Public Policy Protections ................

TOTt CIAIMS ..o

Defamation and Interference with Business Relations............ 62

Fraud or Misrepresentation .............ccoceveeveeneeneeneenieneenene. 62

Trade Secrets and Confidential Information ..............cc......... 62

Privacy CONCOINS ........cccoiiiiiiiiiiiii i 63

Violence in the Workplace ...........ccoocoviiiiiiiiiii 65

Arbitration of Workplace Disputes..........ccccoceevevieniiiiiieniennns 65
Chapter 7: Employee Benefits Law .........ccccceceveeeveevceeerceeercecercrcnnes 68
John C. Baldwin
Pension Benefit Plans..........ccoocoiiiiiiiiiiiiiiee e 69

Examples of Qualified Retirement Plans ...........c..ccccecenenn. 69

Examples of Nonqualified Retirement Plans .......................... 70
Welfare Benefit Plans ...........ccoocooiiiiiiiiiiiiiic e 71
ERISA Requirements for All Funded Benefit Plans ..................... 72

Fiduciary Responsibility..................

Enforcement of the Plan.................

Reporting and Disclosure.................

The Structure of Benefit Plans

Chapter 8: Immigration Law ...........cccccceeeeenerrennennenncrscnscsscscscenees
Geoffrey S. Tobias
Nonimmigrant SEAUS .......c.ooocuiiiiiiiiiieiiiieeeeee e 78
Visitor Visas, B-1 and B-2 ............ccooiiiiiiiieiieici e, 78
Students, F Status ......cccvvvveiiiiiiiiiiieeeeeeeeeee e 79
Professionals, H-1B STAtUS ....cccooeouuveeeeeeeeeeeeeeeeeeeee e 80
Exchange Visitors, J Status ........cooeevierieniiiiinieiieee e, 81
Extraordinary Noncitizens, O Status ........c.cccoceevcvenieenieneennnn. 82
Religious Workers, R Status .........cccccevieriiiiiniiiniinieieeeee, 82
IMmIgrant StAtUS .......cocccviiiiiiiiiiiiiiiiceec e 83
LPR Status through Family Relationship ............cccocceveinnnn, 83
LPR Status through Employment...........cccoceviiiniininnnnennn, 83
First Preference Petitions ..........cccccooieiereniiienciieceee 83
Second Preference Petitions ...........cccoveeveriiienenieieee, 84

Third Preference Petitions

© 2005 BoardSource / THE NONPROFIT LEGAL LANDSCAPE / vii



Labor Certification .............cccoiiiiiiii e 85

Making the Application ..........cccoceviiniiiniiiiiieeee e, 86
CIS Adjustment of Status (While Remaining in the
United StAtes) ......ccoeriiiiiiiiiiiiiiieiene et 86
Consular Processing ...........ccoceviiiiiiiiiiiiee e 86
Chapter 9: ANtrust Law .........covvcvviininnnnnnininsinniininscneinens 89
E. John Steren
Application of the Antitrust Laws to Nonprofits.............c.cc..o...... 89
What Conduct Is Prohibited by Antitrust Statutes? .................... 90
The Sherman ACt .......ccoceviiiiiiiiiiiir e 90
The Clayton ACt .....cooouiiiiiiieiee e 91
The Robinson-Patman ACt ........c.ccoceoiiienieniniiienenceeee 92
Analyzing Nonprofit Conduct under Federal
ANGrust Laws ... 93
“Per se” Method .........cocoiiiviiiiiiiiiiiic e 93
“Rule of Reason” Method ...........cccoeciriniiniiiniiiniiiceciea 94
“Quick-Look Rule of Reason” Method...........c....cocooeieeenn.nnn. 95
Enforcement of the Antitrust Laws ........cccccocvveniiirnicncnnnn. 95
Chapter 10: Criminal Investigations.............cccceeeeveererserscercncnncences 97
Martha P. Rogers and Leon Rodriguez
MaKing @ CaSE ....eevieiiiiieiie ettt 98
Investigative Techniques and Procedures ............cccccccocevienennnn 98
Obtaining Documentary Evidence by Subpoena .................... 99
Obtaining Documentary Evidence by Search Warrant.......... 100
Witness Interviews and Consensual Recording .................... 101
Staying the Course during an Investigation ...........c...cccceeeennee. 102
Chapter 11: Litigation and Alternative Dispute Resolution ...... 105
Jeffrey A. Regner
Civil LitiGation ...cveeiieiiiiieieeieeiie et 105
Commencement of @ LAWSUIt.........ccccveiiiniriiiiniiiicc 106
DISCOVETY ..viiiiiiiiiiiiiic e 107
Initial Disclosures...........cccoeiiiiiiiniiiiiiie e 108
INEEITOZALOTIES ...eeviiiiiiiiiiiiiiice e 108
Requests for Production ...........cccoccoevirierinciiininceciees 108
Requests for Admissions .........c.c.ccocevivevieicncnenerncnenes 108
DePOSIIONS ....ociiiiiiiiiiiiiieeeic e 108
TriAL. e 109
Alternative Dispute Resolution (ADR) .......ccccovviiviiiiniienne. 110

viii / THE NONPROFIT LEGAL LANDSCAPE / © 2005 BoardSource



ATDItration ....ocovveiiiiii e 110

MEedIATION ...eiiiiiiit e 111

Mediation vs. Arbitration .........cccccovverienieniiiieeecece e 113

Other Types of ADR .....ccooiiiiiiiiiiiciee e 113
Appendix I: The Federal Form 990...........ccccocevererinrcnscnccnccncnnee 115
A Tour of the FOrm 990 .......ccoooiiiiiiiiiiiieeteee e 115
A Tour of Schedule A ..o 123
Appendix II: Glossary of Terms..........ccceeeeerveeerveeerrceerrercercsersesaenes 126
Appendix III: Sample Whistleblower Policy............cc.ccceveeuenncnee. 133
Suggested RESOULCES..........cocevuieuieuieucnurnnnnerneieentsteesessceseeseencens 135
About the Firm .......coviiiiiiinniriieieetnenteteencseeesesacsseeneenes 137
About Thomas K. Hyatt (General Editor) ..........cccoccevveiininne. 137

© 2005 BoardSource / THE NONPROFIT LEGAL LANDSCAPE / ix



